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ABSTRACT 

This issue dt "Policy Notes" concerns the 
restructuring of American education during the past quarter-century, 
with centralization and legalization being the two most noteworthy 
changes in educational governance. David Kirp claims that the 
increased control of schooling by state and federal authorities, the 
elaboration of new administrative structures, and the greater power 
of educational professionals have generated conflict that 
increasingly has been resolved through the courts and other legal 
means. David Tyack traces the historical development of the American 
educational system. The legitimating effect of legalization on the 
state is viewed from an international perspective by Hans Weiler and 
June Yamashita. Deborah Rhode provides a lawyer's perspective on 
class action suits. John Meyer and Nancy Stone discuss decentralized 
national educational authority and the national scope of educational 
issues as two characteristics of the American educational system that 
generate legalization. In "Policy Perspectives," Donald N. Jensen 
analyzes education cases in California that were decided between 
and 1980 according to the number of cases decided, the issues they 
raised, and the type of plaintiff who brought the suit. 
(Author /MLF) 
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^READING, WRITING AND RIGHTS 
jQShaping Sdiool Poliqr Through Law 
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£^ During the past quarter-centuiy , the gov- 
Ij^entance of American schools has been 
transformed, even remade. Local-control 
of school policy w^s a historic watchword 
* and that control was essentially political 
and professionalrnotlegalTln'chawcterr 
Within jocal communities, dominance 
over decisionmaking was uneasily shared 
by lay boards of education and educa- 
tional professionals. Tussles over the dis- 
tinction between questions of {k>licy, the 
province of the governing board, and 
questions of practice, pn^perly the terrain 
of the educator^, were frequent events. 
StSte departments qf education generally 
did little more than distribute aid accord- 
ing to a legislatively specified formula and 
provide modest technical assistance. 

Centralization and Iegali2ation mark the 
two most noteworthy changes in this sys- 
tem of gavemance. The Supreme Court's 
1954 decision in Brown Board of Education 
underlies both changes* and puts the 
courts centrally in the educational policy 
business. Racial inequalities lay at the 
heart of the Court's conce<^, but the jus- 
tices' opinion reached beyond race, po- 
tentially enveloping all questions of equity 
in public schooling within the judicial net. 
The Court in Broum spoke of the provision 
of education as the most critical function 
of state and local govenunent, and won- 
dered aloud whether any child deprived 
of adequate schooling could hope to suc- 
ceed in lijfe. This judicial language opened 
the door to a host of other right-seekers. 

§The handicapped, the non-English speak- 
ing, those living in poor school districts, 
and female students all saw in Bwwn the 
•opportunity to convert the unfairness 
10 they suffered at the hands of school sys- 
<|i| terns dominated by ^^ocal and insular con- 
^ cents into constitutional wrongs. They 
took advantage of jOiat opportunity by 
'fSi * flooding the courts With lawsuits. 
^ The elaboration oif substantive rights, 
"^Xy ~ cample the requirement thai school 
ERIO^ piwide their handicapped dill- 



dren with an appropriate education, is a 
key element of legalization; the develop- 
ment of procedural protection the right 
to challenge the appropriateness of the 
^ped^^jducationJreceived — — provides^ 
another element. 

Like other goverrunept services, school- 
ing was regarded as a privilege, not a right 
and so could'be denied at the discretion of 
responsible public officials. But in a series 
of decisions during the 1960s concerning 
welfare and public employment, the Su- 
preme Court eroded the distinction be- 
tween rights and privileges. The extension 
of procedural protection to education was 
an obvious next step, one taken by the 
lower courts in the 1960s and subsequen^y 
affirmed by the Supreme Court. And al- 



though proceduralism was originally re- 
garded as the remedy for abuses of official 
authority, it also became part of the arsenal 
of those seeldng substafitive rights. 

" "One reason the federal government as- 
serted greater authority over sdiooling 
was to turn the aspirations of the Brown 
decision into a functioning reality, since 
the judiciary on its own could not impose 

^ its understanding of racial justice on recal- 
citrant Southern school districts. Begin- 
ning with the passage, of the Qvil Rights 
Act in 1964, the exteht of fecjleral interven- 
tion into the radal practices of Southern 
school districts was substantial. But the 
federal governnient did not assume in- 
creased responsibility for education only 
to rid public schools of the taint of racism. 
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The national government was strongly 
committed to «>iiucation as "the answer to 
all national'problemji,*' partuularly thi>se 
^problems having to do with the ediu:a- 
tiunal failure ot poor children, and *>ought 
a significant role m shaping educational 
poliev. Beginning in the mid-l%Os; the 
poor and educationally disadvantaged^ 
the handicapped, the 'limited-Englis»h- 
speaking and other traditional have-not 
groups became a national interest. From 
less than a halt-billion dollars in 1%0, the 
' * federal education budget alliKated to ele- 
mentary: and secondary educahon grew to 
$7 billion in two decades A parallel ex- 
pansion also iKcurred dt the state level. 

Just as the quarter-centurv since Brown 
marked a revolution in modes ot educa- 
tional governance-, the l9HOs are witnes- 
sing a cDunterrevolution in full swing. The 
increase in legali^tion has slowed per- 
ceptibly. The Supreme Court has not ex- 
tended the reach Bnncrt to recogni/e a 
new generation ot would-be holders i)t 
rights, but instead has sought to rein in the 
scope ot that opinion. The Court has up- 
held against constitutional attack a state 
school financing system which resulted in 
wide inequities among districts; the jus- 
tices severelv constrained the possibility ot 
consolidating city and suburtwn districts to 
overcome segregation; and the Court nar- 
row ly coiistrued the Education tor All 
Handicapped Children Act, preser\*ing the 
authoritv ot states to institutionalize 
handicapped youngsters. While federal 
district courts 'have continued to recast 
school distnct pillicies in an attempt t ) 
undo the effects of segregation, Congres i 
in 1981 mounted a senous challenge to thi ► 
' judiciarv's authonty in this realm b 
threatening to restrict the power of federa 
courts in desegregation suits. 

In the schix)l6 as well as in the courts 
challenges to legalization have bee^ 
heard. Some argue that imposing pro- 
cedural requirements on disciplinary 
/ practice potentially undermines the fragile 
authority of those who teach and adminis- 
ter in the schools. The due process entitle- 
ments of handicapped youngsters are 
scored as too expensive, subject to abuse 
by well-to-do parents seeking a private 
education at public expense, and a source 
of tension between parents and teachers 
who should instead work in tandem on 
behalf of the child. Critics of legalizahon 
also ask whether nghts^mindedness, and 
nv^e-niindedness have gone too far. They 
wonder if the public school system has 
been unpaired by the loss of legihmacy 
that attends the denial of authority^ to 
legislatures and bureaucracies and denial 
respect to professioruil judgment. 

IE I^C Jippeal of legalization in the context 



of education is easy to understand . Educa- 
tion has historically been treated as a na- 
tional religion, the promised pan^i^^a for 
all social ills. Blacks, the poor and immi- 
grants havie been particularly faithful pa- 
rishioners, for education is seen as repre- 
senting the royal road to economic secur- 
ity and inclusion in the polihcal ord^?r Yet 
the repeated failure of education to make 
good on this promise breeds frustration; 
persisting inequality grows less and less 
acceptable. The institutions of\chooling 
are themselves both visible, and hence 
handy targets, and vulnerable. The tech- , 
nologv ot education is weak; the bound- 
anes of educational organizations are 
loose and poorly defended; the system of 
school governance is fractious and fragile. 
Seeking vindication through law thus 
comes to appear terribly important and 
readily attainable. ' , . 

The promise of legalization is great. It 
betokens a principled enterpnse, in w hich 
economic or political power count for far 
less than in other arenas It also includes 
normative judgments abi)Ut Kow to 
achieve a just society — embodied in the 
Fourteenth Amendment's commands to 
equal protection and procedural fairness, 
The idea of rights recognizes the funda- 
mental claims of persi)ns to equbl concern 
and respect, C>f|setting the utilitarian ten> 
dencv to baianc^ political interests and 
preferences. That legal institutions ex- 
plain their decisions in terms of public val- 
ues offers to citizens the means to partici- 
pate in decisions^that affect them. This 



public colloquy serves as a basis for review 
of decisions, and hence as a check on ar- 
bitrary official^action 
. At a time when critics of legalization are 
more vociferous than defenders, it bears 
remarking that the promise of legalization 
has been largely fulfilled. The history of 
America and the public schools may be 
told as the progressive realization of the 
democratic ideals of fairness and equality. 
But when rules become ends in them- 
selves, cut loose from the principled con- 
siderations that were their initial impetus, 
legalization degenerates into legalism. 
The language of rights camouflages what 
are better phrased as political claims. The 
verv idea of nghts loses value when the 
mantle of law protects those whose in- 
juries are slight or speculative The pro- 
cess of legal reasoning sometimes fails to 
shed ligh^on the task ot organizational 
redesign, an essential element of suits in- 
vofving institutional reform. Heanngs 
themselves may merely harden antago-' 
nisms without usefully restilving dis- 
putes. * 

In an area subject to legalization, such 
as education, both the strengths and the 
debilities of the phenomenom are evident: 
how might things be otherwise, given the 
inherently problematic nature of changing 
the ways public institutions do business? 
The useful policy question is not whether 
legalization is perfect but whetherit repre- 
sents a relative good, which on balance 
promotes openness of prinress, fairness 
and efficiency of outcome. • 



Bibles, Booze 
and Bilingualism 

In the last generation there has been much 
writing about the litigiousness of Ameri- 
can society, and legal achvism in public 
education has-drawn fire from chtics. Yet 
it is often forgotten that law has always 
been an important instrument in shaping 
public schooling as well as a mirror of its 
goals, structures and processes. Not all 
.groups have had equal access to legisla- 
tures or courts, of course,/nor have all 
conflicts been defined as legal ones. Parti- 
cularly in hmes of social sti^ss and struc- 
tural transfortnation, people often employ 
thalaw to create a real or imaginary con- 
[ tinuity with the past which may camou- 
flage — intentionally or uhintentionally — 
what is really happening. Uproar over re- 
ent litigiousness may signal, in part, con- 
ern over new and hitherto powerless 
tors gaining new influence. 
During most of our (listory public edu- 
cation has been one of the few domains in 
ch conflict has been regarded as un- 
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fortunate if not irrational. Consensus has 
been the ideological norm, based first on 
shared political and religious values and^ 
later on professional expertise. There has 
been little effort to create a rationale for 
controlled conflict in an institution that 
was supposed to be beyond controversy. 
However, , in the last generation deeply- 
based conflicts that had been papered 
over by apparent consensus have erupted 
in a society marked by important divisions 
of class, race, religion, gender and eth- 
nicity. 

Consensus and Conflict in the Coml|(ion 
School Crusade 

During the early nineteenth century 
Americans were committcnJ to education, 
but their schools were a miscellany of in- 
stltutiolis, often divided on the basis of 
class, gender, religion and ethnicity. The 
commow^ school crusaders of that time 
sought to attract all to public schools — 



briefly ... • 

Ihe incrvdsini con t ml i>t schooling by 
" StaU' and tedefiil duthorities, thi* expan- 
sion of government influence over class- 
room curncula, the elaboration oi new ad- 
ministrative structures and the greater 
power ot educational protessionals have 
generated conflict that increasinglv has 
been resolved through the courts and 
Other legal means. Donald N. Jensen, con- 
sulting editor for this issue of Polny Notes. 
has brought together only a tew of the 
many articles on legalization that are the 
result ot IFG's research prc>gfam on Law 
and Education. A research asMvit^te at 
IFC. Jensi'n works ck»sely withJthe di- 
rector of that research effort, David Kirp, a 
professor at the Graduate Schotil of Public 
l\>licy^ University ot California at 
Berkelev, Kirp w rote the introductorv arti- 
cle; "Reading, Writing and Rights". 

Dav id Tvack, >i professor in the SchtH>l 
ot Education at Stanford Universitv, parti- 
* cipated in the Law and Education St^mi- 
nar, »i meeting ot individuals from manv 
academic fields «|nd institutions con- 
ducted bi^^t*c'klv tor more than two vears. 
* Bibles. BiHV.eand Bilinguahsm ' is taken 



from a pap<r he presented at that seminar. 
The legitintating etf^^t of legalization on 
the state i^ viewed trom an international 
perspective in "Rules and Schools 
Abroad". This article was contributed by 
Hans Weiler and June Yamashita. Weiler 
is the program coordinator for IPG's re- 
search program on Legitimacy iinvl Educa- 
tion, which is supported by the Spencer 
Foundation. He is also a professor in*the 
School of Education at Stanford Univer- 
sity w here Yamashita is a doctoral candi- 
date. ^ 

A lawyer!s perspective on cLiss action 
suits is provided by Deborah Rhode in 
"For Whom Do Lawyers Speak?" She is a 
professor at the Stanford Universitv ' 
Schotil of Law and presented a full paper 
on the subject to the Law and Education 
Seminar. "Order and Disorder in Educa- 
tion: When Does Legalization Occur?" 
was written by John Meyer and Nancy 
Stone, editor oiVolky Notes. John Mever is 
a professor in Stanford's Department of 
Stnriology, and the artii^* is based on his ♦ 
research for fFG's Law and Education re- 
search program. 

Donald N. Jensen provided the illustra- 
tion that a|:^pears on the first page. ■ 



rich and piH.>rj native-tHirn and immi- 
grant, male and female, and people of dif- 
ferent religious persuasions. They had 
few powers of coercion in most states and 
communities and relied instead on mobil- 
izing a siKial movement that drew in its 
methods, ideok»gy and membiTship on 
the example of theexpansionist Protestant 
churches of the pi»riL»d. What public 
sChcH>l promoters sought to achieve was a 
general commitment to a common institu- 
tion, tree to all, financed and governed by 
the pubfic, and, expressing a common de- 
nominakir of moral and civic values. 

A l»irge rtumbiT of the common school 
leaders believed, cjUite literally, that the 
United States was Ci»d's country', an affir- 
mation declared on the back of the United 
States seal and echoed again and again in 
Sermons and political speeches Over and 
over again the\ declaa»d that intelligence 
and virtue were netessar\ for the stability 
ut repu'blican government and the preser- 
vation of the rights and liberties of the 
people, that political wisdom, morality, 
and religion were inextricable Often state 
constitutions or statutes spegtied the vir- 
tues the schCH>ls sihould inculcate in the 
vCiung, a mix 1hat Benjamin Franklin^ 
William McGuffey, and the Bov Scout 
Oath have rendeani fai^iiliar patriotism, 
order, temperance, piety , kindness, chas^ 
tity, cleanliness, industry and honor, 
among others, 

Q * I though moral exhortation was the 



main form of ptTSuasion, laws established 
a framework for creating, governing, and 
financing local schiml districts, or ratified 
them where they existed already. In an era 
when states had weak or non-existent 
machinery for actuallv enforcing the laws, 
much depended iin kH:al initiative. School 
laws provided a blueprint to the local citir 
/ens for a uniform system of common 
schools: free, universal, public in support 
and unconstrained by sectarian and politi- 
cally partisan influence. 

Qmflicts clearly did arise over public 
schools all across the nation, despite the 
reformers' desire to base public education 
upon consensus. But relatively few of 
these conflicts ended up in court What is 
more striking than conflict in the mid-nine- 
teenth century public schixil is the relative 
agreement that did prevail in most com- 
rnunities. People accustomed tocompeting 
in religion, in party politics, and in eco- 
nomic life found enough commiin ground 
of values and interests to build together a 
common school system. 

The Quest (or Normative Dominance 

Tow ards the end of the nineteenth cen- 
tury* and dunng the Progress>veera, how- 
ever, certain ethniKultural groups decided 
that they should enforce their valwes/in 
public education through legislation. 
Americans who t)elteved that the United 
States was not only God's country, but 
also their nation — mostly native-bom 



Angb-Saxon citi/ens of pietist Protestant 
persuasion and respectable station — de- 
cided that their preferred future required 
the force of state sanction. They feared that 
they could no IppngLT rely on voluntafy 
action or on uns>elf-conscioifs consensus 
• to per serve their republican vision. 

Religion was a major arena of ethno- , 
cultural conflict in education. Most dis- 
putes that arose during this time were 
fought out in kxal communities without 
recourse to the courts or legislatures; in- 
deed, sometimes they led to pitched bat- 
tles in the streets between Protestants and 
Catholics. When contestants in local com- 
munities did take religious issues to court 
— generally over the use of the Bible — ^^the 
decisions usually favored majority rule 
over individual rights iif conscience. 

Impelled by a certainty akxiut public 
evils and the need for educational solu- 
tions, private groups pressed for manda- 
tory moral and civic instruction. These 
state laws reflected concern for national 
unity inspired by wars and worries about 
radicalism and the assimilation of immi- 
grants. A major vehicle for inculcating 
patriotism was United States history, a 
course of study required in 3() states by 
1903. The American Bar AssiK'iation lob- 
bied so successfully to require teaching 
about the American constitution that by 
lV23 twenty-than; states prescribed the 
subject. The Woolen's Christian Temper- 
ance Union lobbied effectively for state 
laws and a federal law requinng instruc- 
tion about the evils of alcohol. By 1903 all 
states and territories required such in- 
struction, often misleading indcKtrina- f 
tion;aboul alcohol. 

Another important kind of state legisla- 
' tion concerned language policy, especially 
compulsory instruction in English. Previ- 
ously, such decisions were customarily 
left to local communities. When states like 
Wisconsin and Illinois passed laws in 1889 
outlawing instruction in foreign lan- 
guages, immigrant groups reacted 
strongly at the balkit kxix and overturned 
the legislation. Nonetheless, by 191)3 four- 
teen states required public elementary* 
Schools to teach only in English, a number 
that swelled to 34 by 1923. 

Codification o( the One Best System 

Statutory* and administrative law was 
one major means of educational reform 
employed by profes^sional leaders in pub- 
lic education t)eginning with the Progre«^; 
siveera. More than Any other group, these 
reformers transfoiroed the character of 
public education wring the twentieth 
century', often in a^nce with ^business 
and professional el]|^s. They sought to 
abtilish the older dlicentrali/ed mode of 
schi>ol governance atid put in its place a 
more centralized sy^ftjtem in which lay 
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tended to appeal not to local power 
wieldersi but rather to outside agencies tor 
redresii; to the courts, to state and federal 
legislatures, and to prosperous liberals in 
the churches, foundations, and national 
voluntary groups like the NAACP. One 
social movement after another mobilized 
members and br6ad public support for so- 
cial change in the l%Os and eariy 197l)s. 
Federal and state legisla^res passed land- 
mark sUtutes like the Civil Rights Acts, 
Title I of the Elementary and Secondary 
Education Act (E5EA), and laws on multi- 
cultural educatioo, bilingual instruction, 
and the handicapped. The gains were 
both symt>ohc and tangible. Ethnic groups 
sought equality of dignity, a legitimation 
denied by earlier attempts to define 
American values in a culturally exclusive 
manner. In effect, symbolic legislatiim 
about multiethnic curricula declared that 
pluralism in culture was also American. 

For their part, school officials have had 
mixed reactions toward the new legal ac- 
tivism. Not surprisingly, they have often 
been bothered by the decline in judicial 
deference toward school authorities. 



Accustomed to dealing with locap elites; in 4^ ^ 
the 1950s, school superintendents found 
themselves confronted in the I9ti0s with 
angry minorities and other aggneved 
groups who tiK)k to the courts to gain 
equality. 

But educators also have beeh\histori- 
tally committed to certain visions of 
equality. In the nineteenth centurv* re- 
formers conceived of t?quality mostly as 
free and open access to public schools. 
The administrative progressives added a 
new and complicated dimension — equal- 
ity i>f opportunity — while believing 
themselves the best judges of him to 
achieve that goal. Many Ot the court deci- 
sions and legislative retonns of the last 
generation can be Understood within 
those two traditional concepts of equality. 
One could argue that what groups like 
blacks, or the handicapped, or women 
really wanted was equality of access and 
equality of opportunity — in short, to 
fiave public educatioi^ fulfill the promise 
of the iofftmoft school Educators could 
deny that goal only by denying their own 
bes t e t hica I heri tage . ■ 



Rules and Schools Abroad 



boards «iefenred to professionals. They be- 
lieved thit educators were not just 
• another inleresff giroup but experts, who 
uniquely understood and st^rv^jd the ppb- 
Ik good. 

« The new educational leaders, mostly 
university education professors and 
deans, leading city and state supertinten- 
dents, and foundation executives, were 
typically from small- town pietist back- 
grounds and un^ntically. accepted white, 
Anglo-Saxon, Protestant cultural values. 
These professional leaders wanted to use 
State legislation not so niuch to prescribe 
virtue — as did the advocates of normative 
domil^ance — as to codiK' and enforce 
their version of a rtew standardized and 
- expanded educational system. Indeed, 
codihcation was to place the school be- 
yond the reach of special interest groups, 
small-minded rural' legislators, and 
machine politicians. 

Both statutory and adAiinistrative laws 
were used to accomplish this good. By 
1935 thirty -four states reportt»d that they 
had standardized 40,000 local schools. No 
detail was unimportant to qualify for state 
funds. Score cards were creatty/or coun- 
try schemls that rated them orrmeir win- 
dow shades, the c(»lor scheme of floors, 
the presence of globes and dictionaries, 
sanitary drinking cups, and the quality of 
toilets 

As state laws extended their scope and 
state and local bureaucracies grew more 
efficient, popular paticipation in c»duca- 
tional decisionmaking declined, giving 
local administrators greater autonomy in 
making regulations and exercising profes- 
sional judgment. The courts loomt»d 
larger as a means of redressing the 'griev- 
ances of lav people than it had in the past, 

In the nineteenth century the courts 
typically sought to uphold the dignity of 
the lone teacher confronting the rural 
community In the first half of the twenti- 
eth century, judges largely ratified the 
centralization of authority in increasingly 
bureaucratic structures of schooling. 
Parents usually lost when they challenged 
compulsorv' attendance, new curricular or 
health requirements, harsh discipline, 
and seemingly arbitrary regulations con- 
trolling pupils Or the course of studies. 
The child wa^ indeed becoming legally 
more the creature of the state than of the 
parents. 

Piallenget to BusincM as Usual 

In the early 1950s, there was less liti- 
giousness than today, fewer and less com- 
plex federal and state regulations, and 
more accepUnce ot the authority of educa- 
tional officials When protest groups tra^ 
ditionally lacking power pressed their de- 
^ nds for basic social change, they 
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Analysts of the poHtics,of advarfcc^ indus- 
trial societies are increasingly questioning 
the viability and credibility of existing sys- 
tems of parliamentary representation. 
Assessments of the "legitimacy crisis" of 
the modern state varv' widely, but the 
sense of powerlessness of individuals and 
groups in society in relation to an all- 
powerful and non-representational gov- 
ernment bureucracy looms larj^e in most 
ofthem; The system itself is currently be- 
ing challenged in many Western societies 
by the spectacular growth of extra-parli- 
amentary forms of polihcal expresshon 
and aggregation, notably in the form of 
citizens initiating legal action. This chal- 
lenge of "the new politics outside" has 
acquired considerable political signifi- 
cance in most Western democracies, and 
appears to be both a symptom of the de- 
cline of traditional parliamentary repre- 
sentation and a means to restore credible 
and legitimate avenues for the articulation 
and aggregation of social interests. 

Courts and legislatures in both West 
Germany and the United States have in- 
vaded territory which used to be the 
largely uncontested domain of school ad- 
minisStrators in German sUte ministries of 
education and in American local school 
district offices. The educahonal issues 
affected by this process have encom- 
passed, in both countries, a wide variety 
of questions, ranging all the way from 

4 O 



matters of discipline to the determination 
of educational objectives and f rom teacher 
tenure to equity in access and resource 
allocation. 

In both America and West Germany, 
courts have demonstrated a capacity to 
make legislative institutions do things 
* they don't seem to be able to do on their 
own political momentum, In biith cases, 
the courts' decisions have resulted in con- 
siderable legislative activity: towards 
greater equity in schiKil finance and more 
adequate provision ior the education of 
handicapped children in the United States 
and towards court-stipulated procedural 
standards for curriculum development, 
school organization, and disciplinary 
action in the Federal Republic. 

West Germany 

The West German case suggests an im- 
portant distinction between two different 
meanings of legalization: in its broader 
sense, legalization refers to the increasing 
importance of legislative or judicial inter- 
ventions in educational policy and prac- 
tice. In this sense, the judiciary participates 
in fbe process of creating and developing 
legal flbnrifis. The process of legalization in 
West German education, in this broader 
sense, has been remarkably similar to what 
has gone on in the U .S. A. , even though the 
legal traditions, the institutional arrange- 
ments for judicial and legislative pro- 



ceiises, and the political context prvMiuctil 
*iome mode!»t varutions. 

InjMxund, narrower MfnMf. le)^li/ation 
means that certain kind^iit tHlucational de- 
cisions are Suttknently relevant tociHistitu- 
tionai considerations to require formal .stat- 
utory' enactment by legislatures and not 
just jdministrative decisions from within 
thf executive branch ot government. The 
VVest German constitution itselt docs not 
speciK any lonstitutional provisions tor 
tHlucation. with the exieptionot specifying 
the state's general super\isc»r> authority 
over the educational system, the question 
ot religious instruction, and the right to 
establish private .schcK»ls,*One ot the most 
impiKtant elements in the* tirst phase ot 
legalization ot education in Gemianv thus 
has bet?n the enactment ot rather Specitic 
legal nc»rms directly derived trom constitu- 
tional provisions v\ hich had not originally 
bet-n designed with c'ducatjonal applica- 
tions in mind. While this etti)rt temporarily 
tilled the void ot statutorv provisions, it 
was alSii bound to raise the question ot the 
legitimacv ot the norrns under v\ hich edu- 
cational policy was made and how conflicts 
over its implementation were to be adjudi- 
cated. In this situation, the Federal Con- 
stitutional Court played a particularlv criti- 
cal role. 

The Federal Cohstitutiondl Court 

The West German Federal Constitu- 
tional Court was conceived and creatt^l by 
the founders cjt the post- World War II Fed- 
eral Republic in 194« 49. At that time, the 
reorganization ot judicial review was a 
high prioritv ot the tramersot the nev\ Con- 
stitution, The Federal Constitutional Court 
was creattHl as a Supreme body indepen- 
dent cit the hierarchy of regular courts or 
the* svstem of Cc>urts for special 'jurisdic- 
tions (labi>r, fiscal, administrative, etc.), 
and Vested with the function of judicial 
rcviev\\. 

For the field of education, the relative 
dearth Of constitutional and Statutorv' 
norms during the ret ons true tic)n of the 
German legal sy5tem had given rise to the 
increasingly ffroblematic practice ot tiJIing 
this void either through administrative 
decisii^ns or through the constitutional in- 
terprc»tation of v♦lriou^ lower courts^ In 
this siluation^ the Court assumed an im- 
piirtant directive role in demanding the 
Consolidativ>n of the legal framework for 
West German education by the legis- 
lature. 

rhe mctst significant educational isSue 
faced by the Court was the relationship 
and reconciliation of the constitutionally 
guaranteed right of parents to prima nlv^ 
responsible tor the care and upbringing of 
children, and the slate's supervisory re- 
^•^>nsibilitv for the entire educational sys- 



tem. These potentially competing claims 
are further complicated by the frequent 
invocation, on behalf of the child, of 
the basic right to the free development of 
personalit> , which Sc>metimes is held to 
conflict with the state's right to structure 
public education 

The Court discussed at considerable 
length the tensions between parents' 
nghts. personality rights of the child, and 
the educational mandate of the state. Uiti- 
mately it affirmed the state's responsibil- 
ity to determine both the structure and, to 
a considerably extent, the content of edu- 
cation. In doing Sto, however, the Court 
imposed on the state stringent conditions 
for assuring the legitimacy of its policies in 
a field as constitutionally and nomiatively 
delicate as cHiucation. TheSe Conditic)nS 
have to do pnmarily with equal protection 
and due priKeSS. 

Equal Protection and Due Process 

In emphasizing the applicability of the 
twin constitutional principles of equal 
protection and due process to the realm c>f 
public education, the Court affirmed its 
fundamental opptiSition to the motion of 
the 'Special authc>rity relationship ' which 
was prominent in the tradition of German 
p(>litical and legal theorv* and practice. In-^ 
eluded in this domain c)f the special au- 
thority relationship were civil Servants, 
soldiers^ prisoners, and schckjl children. 
Traditionally within this domain, what- 
ever rights regular citizens enjoyed under , 
the existing It^al order did not apply; 
these "exempt" domains and populations 
neither required any Statutory baSiS, nc)r 
was their legality or constitutionality sub- 
ject to review by the courts. 

The Federal Constitutiiinal Court 
argued ^hat the 1^9 Basic l.^w abolished 
the notion of the special authority rela- 
tionship, and affirmed this interpretation 



in a number of landmark cases for educa> 
tion. In the Court's view , education, far 
from being exempt from the legal order, 
was particularly in need of the clarifying 
and protective effectsof du I v enacted legal 
s ta nd a r d S a nd prcKed ures . 

The ef forts of the f ederal Constitutional 
Court were thus designated to lead the 
schools out of the domain of internal ad- 
ministrative rule-making into the open air 
of dujv enacted statutes. Wherever "es- 
sential" aspects of education (e.g., educa- 
tional and curricular objectives, the struc- 
ture c)f the educational Svstem, relegation, 
etc ) Were involved, administrative de- 
crees and ordinances would not do, and a 
forniiillv legislated, statutory Iwsis was re- 
quired By 1977, the Court found that this 
principle had at last bcvn accepted into 
legal thought about education, even 
thc)ugh the question ol what is and is not 
tc) be* Considered essential remains a mat- 
ter c>f continuing dispute. 

Legitimacy 

At the same time, the Coiirt became 
increasingly concerned over what it saw 
as a majiir "legitimacy deficit " in the way 
in w hich important educational policy de- 
cisii)ns were made. This deficit was sc*en 
as the result of the min- involvement of 
elected legislatures in the priK:eSS of set- 
ting educatii)nal norms and objt»ctives, a 
disproportionate Share of fjower had thus 
accrued to the executive bureaucracy in 
educational matters. The Court rt*cog- 
nizt»d a widely held concern about the cre- 
dibility and legitimacy of thw State's au- 
thority in setting and implementing policy 
in education It iS out of this concern that 
the Court designt^l procedures to over- 
come the absolutist vtstigeS of the Special 
authority relation ship of education, and to 
r^vognize the need for added legitimacy in* 
the educational policy process 
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Then? seems to be at least one important 
diKerenit* m the tinpact the court3» have 
had in the two countnes In the U S , the 
nuiin thru!»t ol the courts' message to the 
Slate's le|j;i*»lative and allotative author 
itie!^ appear!* to haVe been sUt*sttifttn'e in 
nature court decisions have tended to at- 
firm or even prescnbe particular educa- 
tional policies in the torm ot equity stan- 
dards, guidelines tor bilingual education 
and the like. In contrast, the German 
courts and especially the Federal Consti- 
tutional Court, appear to have been much 
more reluctant to commit themselves and 



the ensuing legislative process to any 
matenal principle's. Instead, the main 
thrust has been towards mandating a parti^ 
cular ;»ri>te^is, such as making certain kmds 
'i)t educational issues subject to formal 
legislative action. Even where substantive 
pnnciples were involved, as in the case ot 
v^eighing parents rights against the state's 
authority over education, the Court's rul- 
ing normally tended to adopt a prtxredural 
solution 

! Despite the dif ference between the sub- 
stantive and pnxedural orientation, the 
concerns of the West Gemun Constitu- 



tional Court with the legitimacy of the pol- 
icy process parallels a gtHxl deal of debate 
in this country over the reassertion of con- 
gressional power over the practical supre- 
macy of the executive branch. Whatever 
some of the more specific ditterences be- 
tween the two countnes may be, there are 
unmistakable signs of erosiDn in the fabric 
of representational systems on both sides 
II f the Atlantic, and one may well wonder 
whether remcniial strategies, even where 
thev are prescnbed by such prestigious in- 
stitutions as constitutional Ciiurts, are 
likelv to halt the f urther erosion. 
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FOR WHOM DO LAWYERS SPEAK? 
Conflicts of Interest in Class Actikn Suits 



CH er the last quarter century, courts have 
beccime an increasinglv significant fiirCe in 
shaping educational institutions. The pri- 
marv pnnaedurar device through which 
this judicial in ter\ention has incurred has 
been the class action ' suit. In such litiga- 
tion there is nc» single aggrie\ ed plaintif f 
w ith clearly identitiable views, Kather the' 
court, after a hearing, certifies a class rvp- 
xesentative to represent a broad consti- 
tuencV of individuals. For example, a 
small group of parents and children may 
>ue on behalf of all children in a particular 
schcH^I district. Thus, in many class 
actions, the plaintitt is an aggregation ot 
individuals, often with unstable or con- 
flicting preferences. I low to identify and 
cope with such contlicts remains a matter 
of considerable dispute and contusion 

State and federal rules governing ad 
judication generally rc*i|uire that the rep- 
resentative plaintitts and their counsel w ill 
'adt*i|uatelv pnitect the interests of the 
class/ However. thc>se ruleS have left 
must of the f undamental questions unad- 
dressed. DcieS "interest" mean simply 
'preference/* and it Si), how are prefer- 
ences to be idenlitied, particularly if the 
ckiSS comprises a diffuse and changing 
constituency of present and future 
-members? 

Dissension within a class can arise at 
an\ stage ot litigation. Jhosc* w ho prefer 
the certaintv Of the status quo to the risks 
oi judicial rearrangement will oppose liti- 
gation from the outset. Perhaps more 
common are schisms that develop dunng 
.Settlement negotiations or the remt»dial 
phase ot litigation. Often when a suit is 
tiled, neither the parties nor their attor- 
neys have ttKUSed on issues of relief. The 
impt*tus lor the suit w ill be a general con- 
sensus that rights have been infnnged or 
nCHnis ignored, rather than a shart»d con- 
viction about what >pecifically should be 
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dOiic'>i-k>w ever, once it becomes clear that 
plaintirhLare entitled to some relief, and 
that thert^^ists a range ot legally accept- 
able remedie^sharp divisii>ns in prefer- 
ences f rc*quentlWmerge w ithin the class. 

For example, dispute has centered on 
the relative importance of integration, ti- 
nancial resources, minority control, and 
ethnic identification in enriching schcH»l 
environments. Ccyistituencies that sup- 
port integration in principle have dis- 
agreed over its value in particular settings 
w here extended bus rides, racial tension, 
or white flight seem likely consequences 
of judicial redistricting. So tot^ class mem- 
bers have divided oVer the merits of maiiv 
Streaming or deinstitutionali/ing diStibled 
students^ 

In Settling such disputes within a class, 
determining majority views makes little 
sense. Often, the view s likely to be expres- 
sed in public polls or plebiscites will be 
unrepresentative, uninformed, or unre- 
sponsive to the needs of future class mem- 
bers The scant empirical evidence avail- 
able suggests that response rates to w ritten 
notices and turnouts at public meetings are 
tar tcHJ low to provide a reliable siimple of 
class sentiments Morc*over, the complexity 
and confidentiality of remedial negotia- 
tions mav preclude conveying enough 
tacts about alternatives to permit informed 
plaintiff choices; Even when fully in- 
tV)rmed, eligible voters ctinnot always ade- 
quatelv represent a class that includes fu- 
ture members And if , in the final analysis, 
courts and counsel are unprepared to deter 
to the results of a plebiscite, there are obvi- 
ous reas4)ns not to undertake one in any 
formal tashii)n. 

Yet bv the same token, even if their pref- 
erences are not cx)nclusive in determining 
the "class interest," plaintiffs havea justifi- 
able concern in seeing their views put for- 
ward on issues of profound personal signi- 



ficance Indexed, the effectiveness and per- 
ceived legitimacv of judicial inter\ention 
will i>f ten depend on w hether the court has 
adt*quate access to the f ull range of plaintiff 
concerns A central difficulty with current 
procedures is that they fail to insure that 
preferences counter to those of class coun- 
sel and the namc»d plaintiffs will receiv-e a 
hearing Dissenting constituencies may 
lack the knowk»dge, resources or i»rgani/a- 
tiOnal expertise to step forward And cim- 
straints ot time and role may inhibit courts 
from activelv inquiring about conflicts that 
other participants are content tc> ignore. 
From a busy trial judge *S perspective, more 
is seldom merrier, additional parties mean 
additional papers, and often additional 
problems in reaching consensus What- 
ever their formal responsibilities, courts 
and counsel may feel that the re.U obliga- 
tion to monitor conflicts lies *else where, 
fudges assign the rept>nsibility to attor- 
neys, attorneys to dissenting class mem- 
bers, and so on As a result, diverging ^e- 
' terences may never fully surface, or 
emerge only after a decrc*e is entered, 
when it is most costly to cope -w ith them. 

Thus, improving procedures in educa- 
tional reform litigation will require clearer 
and earlier fiVuS On issues of representa- 
tion Courts should be required to scru- 
tinize more closely the repreSc^ntativeness 
of views advanced by named plaintiffs 
and their counsel Where indications of 
substantial conflicts are present, some 
workable Standards for admitting diver- 
gent views are ncvvss»iry. To be sure, 
broad mandates requiring ' adequate rep- 
resentation" will always promise more 
than they deliver. But giving more precise 
content to those terms should be a high 
pnority among those committed to im- 
proving class priKedures in educational 
reform litigation ■ 



Order & Disorder in Education: 
When Does Legalization Occur? 



In the e«»tablish^ educational system, 
mmt change!» are made by routine and 
legal modihcations through a chain ot 
command. Administrative structures art* 
constantly adapting the content and striic- 
ture ot education to include new groups, 
new curricular themes and nt*w problems. 
Such changes are part ot the system's or- 
derly links with its environment. Legali- 
zation, for purpi>ses here, refers to the 
dinndfrly introduction ot legal authority 
into the i*ducation system — instances ot 
authority which v iolate the routini./ed or- 
der and create new ruies that are not in- 
tegrated into the fStabiished sysitem. 

Legalization is the result ot demands 
made on the t*ducational system when 
membt»rs ot the larger community per- 
ceive that the needs ot students are not 
bieing ei|uaUy met or that not all students 
have the same educational experience. As 
- controntations tietween social nghts or in- 
terests and i*ducators arise, an authonty 
external to the educational structure inter- 
veneS and compels it to special action. 
Most otten the legal system intrudes into 
the CHiucational one with a court order or, 
M>nietimes, the state or federal govern- 
ment requires schools to enact special 
programs. 

Sources of Disorder 

A«> education is tormally defined, it ap- 
pear^ to t)e a clear^and orderly system; 
Parents, the community, teachers, admin- 
i!>trators, legislators and intea^t groups of 
all kinds know its main outlines and shart? 
many expectations regarding students. 
In tact, the educational system is an extra- 
ordinarily ctiaotic domain. Its human re- 
MJurces are highly unpredictable; the 
technC)logies of instruction are variable in 
nature and consequence, and student 
achievements are unpredictable and un- 
certain in measurement. 

Formal pupil classifications ignore stu- 
dents' sutistantive characteristics and at- 
tend to organi/ationafones. For example. 
Students are admitted to Algebra II be- 
cause they have had" Algebra L not be- 
cause they know the academic material; 
they enter college because they ''have 
graduated" from high school, not by vir- 
tue of competenaes; they even enter 
schiX)i on ttie k>asis ot age, rather than 
maturity or com pretence < The formal 
definition of teachers refers to profession- 
alism and credentials but not to their 
teaching skills. Curriculum organization 
speciHif^ atwtract course setm^^^^ 
^^-votds inspection and evaluation ot the 



courses as they are taught in the classroom . 

- The school's administration carefully scru- 
tinizes attendance, credentials, formal pro- 
gram categories and labels, and disregards 
information on matters of cLissriXJm pro- 
cesses and student learning. 

All participants in thie system sustain a 
great deal of blindness ab»out educational 
sut>stance in order to tvlieve in its formal, 
ideal definition. When any participant ex- 
amines education more deeply, the diti- 
panties between the idealized concept and 
actual events or priKesseS become appar- 
ent. For example, pupils are infinitely vari- 
able so any new virtue or handicap may be 
"discovered" and made the kvisis for legiti- 
mate claims for change. SiKial definitions 
that all students passing Algebra 1 or that 
all high schiK)l graduates are competent 
can be perceived as untrue. The actual pro- 
cesses of classroom life are highly variable 
and classriKjm differences may be per- 
ceived, treated as a violation ot technical 
rules and made the basis ot a legal claim. 
*The formal educational system is sur- 
rounded by manv S<.)urces of disorder . 
which provide the basis for legalized 
cftange. ^ 

Sources of Legalization 

The special feature of American educa- , 
tion in the recent period is the extent to 
which legalized rather than routine 
changes are taking place. Two character- 
istics ot the American educational system 
create conditions that generate legaliza- 
tion: a decentralized national educational 
authority and the national scope of educa < 
honal issues or problems. In combination, 
decentralized authority and an agenda of 
national educational problems create a 
system where interventions take the form 
of specialized rules unintegrated with the 
rest of the system. 

The American system of education is 
highly decentralized. There are n6 national 
curricula Or definitions of teachers and 
very few national accrediting guidelines 
for schools. It is the individual states which 
create rules for an integrated school system 
by specifying categories of pupils and their 
attendance, certifying teachers, requiring 
some elements of standard curricula, 
establishing funding rules and district 
bases, defining school and classrix)m 
space, and accrediting schools. Lixal 
school districts have many legitimate 
powers over pupils, teachers and curricula; 

- and the schools themselves have consider- 
able discretion over their own curricular 
programs, 
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« Educational issues and disorders vary 
in their scope. Some are local, as when a 
group ot parents txMomes dissatisfied 
with the educational pK)gress ot their 
children Others have a national scope, for 
example, the perceived relation t>etw'een 
the school treatment of handicapped or 
minbrity students and their low^ achieve- 
ment or the attnbution of the Sputnik 
crisis to failures ot American engineering . 
training in the 1950s * ' 

Over the past century of public educa- 
tion, educational diMjrders have become " 
increasingly national in scop«^B devel- 
oped systt*ni of higher ediN^bn and 
national customs Of iKCU pa tion a 1 certifica- 
tion have created pressures for educa- 
tional standardiz^ition at lower levels. 
Recent decades have seen a wave of con« 
cern about citizen rights and equality that 
stem from the historic ^issue of racial in- 
equality. A variety ot pressures to expand 
the meaning ot equality into more aspects 
ot MK'ial life and to enlarge the role of the 
legal system in protecting the rights of 
minorities have placed increased de- 
mands on the educational system. 

The search for redress has forced those , 
who perceive problems and disorders to 
go beyond the educational authority to 
external sijurces such as courts and legis- 
latures. Problems of, general inequality 
such as race, gender, or income haVe been 
perceived to be related to unt^qual sociali- 
zation and education. Because national 
disorders cannot be re?k)lved through 
routine modifications ot a decentralized 
educational system, external authorities 
have t)ecome more entangled with the 
educational iitructure. 

Central legislative bnidies legalize. The 
U.S. Congress, vested with no general 
educational responsibility or at^thority, 
responds to constituents who make 
claims on the educational system by defin- 
ing, special rights or creating programs 
that are not integrated into the regular 
educational system. Special and uninte- 
grated rules about many minorities, the 
poor, the pregnant^ special vocational 
training, female students, a few curricula 
of national Intercast, and many categories 
of handicapped or special students have 
been legislated. Administrative agen- 
vies instate and federal governments also* 
legalize Categorical programs with spe- 
cial rqles and definitions for certain prob- ^ 
lems and groups of stud en t> are created, 
but the new rules and controls bypass the 
established hierarchy of the educational* 
system. In an American school district oi 
•»ubstantial size, there commonly are pro- 
grams and fundings reflecting 30 or 40 
different state and federal programs and 
agencies. Ironies arise when schools are 
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* retfuiml to treat puur and mindhty chil- 
dren equally but must use specific re- 

^ <iource!i uneiiyally to do !io Schools are to 
mainstream the handkapptni in the 
Mrhuuling pr6ce«»s but treat ihem with spe- 
cial resource?*. 

Courts also legalize. The continued ex- 
pansion in national action and in civil ^ 
rights prov ides many pussibtlittes tor indi- 
viduals to. legalize their claims through 
court action. Both legislatures and courts 
define new rights bui make no coherent 
prin i?iion fur them to fit in with the rest of 
the educational system, There is an ever 
growing set of citizen rights enf^orceable 
tfuough the courts that Schools must 
uphold. 

For many decades, local schwls and 
districts respi>nded to disorders with a 
Stead V and ij^tegrated modification of 
education. The cumculum was altered; re- 
quirements for teacher credentialing were 
increased; building standards were raised; 
requirements for attendance were ex- 
panded; and rules for pupil classiticatiim 
were changed/There were iHTcaSional spe- 
cial programs and requirements, but most 
of the rules were incorpi>rted "mto educa- 
tiimal ccnieS and structures and were 
funded through general educational 
funds. The continued emergence of a na- 
tional educational agenda cannot be inte- 
grated in the Same way. In the at)sence of 
central integration and authority, legal- 
ized reponses to disorders simply add 
burdens to the schools' administrative 
and instructional roles. 

The American pnXess Of creating a na- 
tional agenda withviut a centra li/tHl educa- 



tional authonty has a consequence in ad- 
dition to that of legalisation. It generates 
sources of continuing disorder in the edu- 
cational system. Interest groups form ^nd 
become legitimated outside of the esta- 
blished educational apparatus. These in- 
terest groups mobilize constituencies 
rather than authority within the educa* 
^lional system; they formulate demands-if 
terms of special nghts and needsthat may 
not be easily integrated into ar^existing 
administrative structure. Educational pro- 
fessionals emerge outside the hierarchy of 
authonty In other countries, the profes- 



Sclwob arc required to treat fhKn 
iUtii minority stiulent^ equally but 
fftli^t u<ie <ipecific resources 
Uftequally to do so. 



sional educational elite built into the 
national policymaking arvJ administrative 
systems. In this countrv, the ^*lite is both 
unintegrated and unresponsible in a for- 
mal way and their work haS bc'come that of 
discovering and verifying disorders 

As a consequence of increased pressures 
and unintegrated rules piling onto the edu- 
cational system, staie^ distnct and School 
administrative staffs have expanded enor- 
mously. Administrative work in American 
schools and districts has greatly-increased: 
functionaries are needed to interpret and 
oversee the implementation of each of the 
special rules and mandated programs; pro- 
posals must be written for c^mtinued fund- 
ing; specially required data must be^co^ 
lecfc*d; reports must be written; and ac- 



counts for each program must be main- 
tained separately. Some analysts estimate 
that each new dollar of federal funds gen- 
erates an increase in administrative per-^ 
sonnel that is nine times greater than that 
• created by a new dollar of local money. 
Similar expansions of personnel hav^» tak- 
en place at Hie state lev^»l The typical State 
department of educatiof^ has a large num- 
tier v)f employees whose main work is to 
monitor and respond to the federal funds, 
programs and court-conferred rights that 
make up the legalized system. 

Although the American educational sys- 
tem is cumbersome and costly, it focuses 
the attention of educators on national con- 
cerns. A system that maintains an un- 
wieldly list of educatiofval disorders and 
, turns many of them into legalized solu- 
tions may actually be more respt)nsive to^ 
SiKietal claims than a tidily integratedf^ 
centralized administrative Structure. In a 
decentralized context, legaliziition has 
enormous symbolic value The solutions 
resulting from li»galization»ari» ways of de- - 
hning important new rights and public 
concerns to the educatiortil establishment. 
Even if the legalized solutions to racial in- 
equality, for instance, are i^ieffcnrtively im- 
plemented, they mark new public Stan- 
dards which are sfuired by administrators, 
teachers and parents Eve^ if the handi- - 
capped legislation is compk»X beyond be- 
lief, it communicates new values and af- 
fects the judgmentaiof teachers and admin* 
istrators. Legalization may be an effective 
mechanism for changing the educational 
system substantially as well as sym- 
bi)lically. ■ 
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NEW PfeAINTIFFS, CHANGING ISSUES 
AND 0^ALLENGES TO THE STATE 

An Educator's Dilemma 
By Donald N. Jensen 



Wlhli iui^ twrt w rjiili'iJ .jI-^, <V,i ihv \ k> 

^■k.lu--H hv't^' K-va aUi^'utfJ b'. \r\\ cUtJ tin/ 

^.tUftpLun (Jul iht'^ uw^X Iv Ijvv^.jrs \y\ 
r*(.Vrjt*.^ ^-lin'ol Ji^iiittN K-tjUSi' iL?urt 
di''Jsu--Ui^- ^i:VtV\ in feiiJiAt t'^l'r; Lr^pcv:! ut 
ihvif vioU:'^^^UMV\\ ti*. es" Mii'v jj^.i/i trnvp 
pl,iin thut i\Mh stjic li\;!sKuua'''-^ jiki ^tuk^ 
i^diKdtiv^^n ^ivAn-^ft'^ titv O'Vt'fi s^Hi>; tjvor 

tfk-'Hitil P«.^!K''. JiuU felt tv'i IvVtil disvivtii'ti 

e t^rfpiriLal ^uppiu-t 4', ^ tiu' sense UuU 
t i'i e t.. t U f t^- J r ij ii i. * t u M r e s n"i p( i r i j li t f ft I'vJ ii - 
tjhk^n i ''.tttjiinjiiMri id ii'it.-^s*:' lu'^^^^-. ivU'i- 

uiid Uuil tiu/se idsi's dfV hkeiv Iv' ihU.ih. e 
t'i. ivv J t i i ■! rui i u t r ti tJ i i i t- ♦ i u • 1 ! - ' ^ 'J ri 

uIk^u" jlu'* i\\-V r^i pLiintill ifni'lvoJ in 

receni ^eJr-. the sttite i<i C:i}iK'rru.i has 

UVijlierUh;' t|-kirl e'. i*r bcK^fe i/^ne eVsuU uI 

^ iit'iiWii pt -^Ik uiiakn^'^. Ill jlif'Jniiri linJ u>;* 
^ Jill ;A;re^t'r ia-qui'iK'. tu tiu^ ^.-Me tnr ihu 

un t;*K sLiti^kiu ^ Ijsutilh j{Vbr<Uii;hi iii 
J urif t.^t uH*Ut Ht>t-!iUirUt1pjf ^a-'Uris Mi/irv 
3 inipiirUitU u'iiUrt''\ i"rsjt"^. r;H^^t.u,i,i;h(. in 
O J' X t rt'^ . 'ij ii* W lifv^^l* «v tr J i ! \ 

El^Ci-'^'^b, Hi iftesijie Ap|.Vj! in-ni tfiv 



ti\»nj liieie ti* ilu; GHiti,'rni.i Suprvnu; 
C • H J r t 1 1 1 1; hi y; 1 1 1; s t ». i » li r ( i h (lie s.t . 1 1 i; 
s\ sieni 

C'.'listitiitu'fi, IrJi'Tiii . sint^ u In m; ihtj 
L" Or iiMit. nl is a J* triij.itib ^iiilv be- 

Uvooii I Jti/eh^ vi Jttteient sLites .i»ni l er^ 
(.iin i^Hi»;r ^,v>riin;»v».'tsh;^ .ire briuj^ht iti 
t«;der.»l JishuM c*Hirbs, otu: in Mime Ot" 
vv fiii.h 1^ liHj.itt.'J in i.'U;i"S ^t.ite I heM; 
trki i uiiti^iite ihc iii.if iA'urts ni (lie 
ehii s^slerti Apfe.tis ti\»Mi Ihe Jeti^n'M m>I 
hAl* di^liUi i,oUrt^ y',(? in ofii; »!t leii 
\. U 1 1 S u t .1 p I ^e .1 1 11 i e U n i U vi S I . i U ' s 
Supreme Onirt he.us .ipfx.ils trt^Mi teit- 
eni! euuit^ v't i^if.'pe.il .inj timn ifie iiuin 
*. Ujihij St.it^s' hik;iit:^l i iUiils. A Jei.i'^it»ri i»t 
the ty^iijMrni.i Siipienu; Ouiri niviilvihy, 
eJudihi.»n. Uiireti'M', i..im l»e .ipfH-.iievi U' 
(he U b buf^keMu} Ci'utI Mo'-t busine^*? 
(he U b bupM*Mie Cvuni Jisi it'ti*<M.!i s , 
hiH\ever, .ihij il luMrS t»fil\ .i *»MU»jj piopur- 
(ioit v)\ (fie pt-'tiiion,^ \oi feVle^^ whit h li. 
ri\e!V OS,. 

I ho Jevibi'jiii- v\ jppcHiitO i.« »iirts .ire imp 
piM'tiitit iO' eyjrtiiMe (*'r (\vn leUbMH'^ r*Msb, 
no Jvit.i \ru\\ ijjiirt Jei:i'-M»ri.s are .iv.nb 
tibio,, ..ifK! in CiiitOrtii.o, umIv tfuiSO yU.\\^ 
siv'MS tho( ,Me i.ertihOti bv tfie tb-Siiini; O.Uiit 

Appoai> (O't pubiiiMtiuM *ue .K hi.ilK re- 
k jSOJ All C.iii(orrii.i*bijf>reM)e C*.*ijr( JeOe 
sie*ns, (be v.ui)ri v1 hi^hevi .ipfV.iI *u"i (ho 
stole,, jte pubiishriJ bOv»,'rii.b tfio Jo* i'-ivn^ 
i-'( iippoii.ito ^.I'Uiis .JtO bi»Khri>: i.>n (he en- 
hro. si.ite., VN (lOrOiiS tho JOOisiutiS 01 tri»il 
LOkift |isii;Ob birui \jn\v thuSo p.irhos ni .i 
pjrhOiif ir JiS|:Ujto I bus., im v'rdor le K'U'^t." 
the sioi; 00 (*J v\(iii:h (lie ij»ijrts sh.ifx' ^(.ite 
oJui..ih»^^i pulav,, iho decisions oi .tppob 
bik' vJuui Is .no vit,il 

Lvofv i.siso i:*»nn;rnin^ odiu.ith)n in Cik 



jfi'rnui (h.il u .IS dt.vidod lx'lwt'«n KS^N .inJ 
(<0*^i) bv (ho CiiilO'itVi.i bU|nOMie i/ourl .in J 
belwi en biiHj .ind NNj bs iho C.HrlOrnui 
COiiiis lit ;\fif?o.ji iKTise inlemieJi.itt' 
I ourls bolwoori ihe In.il ».»»Url .tnd the Cil- 
ih'ini.j Supronio Ouirl, is dere .miiK/fJ 
.iin»rdin^; 10 (ht' nurulvi ul o.iSe^ deCldi'J. 
ifiO issuOs lho\' r.iisrd .ind ihe tvpf e»t 
pl.iiMtjtt \\ lu» brought Ihe ''till A mhomJ set 
v'l »..isos (li.il niiseil eduo.itiuh.il issiU'S in 
\\ liii II Iho si. lie Oir ene «'( ils .i^etu tOs \v.iS*i 
dt tt tid.nil is .ilsO » \.rniinOd These r.iM*s 
etnln.ue l^»ih si.ite .nul h>lor.il dtvisions, 
Ivv.iiist' iht' si.jie y}i C.ihtiuni.i is siieJ in 
bv'ili lurrsiiit thuis. I Hus, ihis sol «»i o.isO^f 
diipiio.iies ilit.i^jrsl M't .is li ineluiles.ill xivo- 
sHsnsol ihe C.ihiorni.i .ipjX'll.ilO lourls. It 
.ilse ifn UidON suiis lilod .ind l.iior dropped, 
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M well as thuM* re»olv«*d bv consent 
cier. that is, by negotuted !i4»ttUfnient 

Coiifft Involvtoitnl in Educatioiul Policy 
During the pajit ci»ntur> then* ha*» bevn a 
continuing increasir in the number ol 4ip- 
pelUte court cajies concerning educahon in 
Cahtomw (see Table 1) One-tourth ot the 
gn edu^hon cas^ei* re!i4»Ived by the Cal- 
ilomia court^ s»ince they began hearing 
•kUch ii»ue?i wen* decided in the ^ years 
from 1858 to 1926, 1*he final one lburth oi 
ca$e«i concerning educational issues was 
'appealed in a- ntere 10 year*i, from i%M 
1^ \ 
) The 5iubiei t matter i)l appellate CuurUhK. 
ciskms in iHlucatiim increasingly includes^ 
is>«»ues involving individual Or group 
rights Since ;iuits concerning >chiH>l 
desegregation, ^ichiX»l finance and other 
rights issues h.ive shi>wn the largest in- 
crea.S4' i>t any categor) ol issue argued 
tmludtng perSimoel disputes, tOriS, con- 
tracts and propt'rtv C4»ntr»>versies. This at- 
tention by the ciiurts Uy rights issues is 
Significant iiir Vera I rtMScins. First, these 
rights cases otti*n p^issesS potentially l.ir- 
reaching conseijuences. They otten chal- 
lenge administrative or political actions 
concer ni ng the Sc hools Sue h as S<*hcH,>l dis : 
ciplinarv prOciHiures or State tinancing ar^ 
rangements, rather than M;hvH»l-related 
controversies that are basically n;H>ted in 
private disputes, sui h as those* concerning 



Sincc*l960^ <uit< conccrfiins; 
slIimI desty reseat iof I sc/iw/ 
thuiuic and other riv;/'/< issues 
have <howfi the lars^e^yt ificreaseof 
auy Late\*Qfy ot i<<ue argued 



Contracts TheSe cases alsO pc>Si' sernHis 
problems tact finding and ot applying 
traditional li'gal principk»> 10 educational 
pt»licy For example, desegregation caSeS 
Sometimes require the courts to determine 
the actii>iis and n\0tives ol ^htR>l bi>tird, 
members many years in the past. Special 
education litigation can require the courts 
to apply traditional kgal concepts; such as 
thi>!ie ot individual rights or liue process, 
to areas usually dominated by educational 
prote>M»>nals. How , lor example, can the 
legal ri»quirement that a handicapped 
child riH:ei\e an anpropriati' education" 
be «atisfH'd whenXhere is little proles- 
sionai consensUSTabout w hat constitutes 
an appropriate c»ducational regime forcer- 
tain disabilities? This complexity of legal 
issues raises th(» probability that judges 
will make errors at trial, so these cases are 
much more likily ti» be^appealed than 
other suits \ 

} the numbi'^^-ofcourt dtxiSums has 
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increased, the t\pe of plaintiff bringing 
certain education suits against local schLK)l 
distncts has changed. An examination of 
the pUintiffs involved in cases di»cidi»d by 
the appi»llate courts show s that 557 of 81 1 
castas, or hH 7 pi»rcent, were brought by 
private citizens. Other trcH)uent plaintills 
have K»en school districts, lb 6 percent, 
and employee* unions, 5 1 percent. The 
state ol Calilomia itsc»ll was a plaintiti — 
olten suing Unral schcH»l distncts — in 29. 
or 1K7 percent, ol all cases, These suits 
initiated by the Sto^e were brought in 
order to revoke prior state approval ol pri 
vate posisecondary ViXatiiinal Schools (12 
casts), and to ri*Ci>\i»r the Ci»St i>l errone- 
ouslV purchased surplus propiTty (8 
cases). Other Ca.st»s included th*ise involv- 
ing the \ iolation ol ci>ntr.u:t by ie>4b*,H»k 
publishers, the violation by schcnil dis- 
tricts i»l Title I or IChhJ services prc>gram 
requirements, the c'ntorcemeni by the 
state 01 the program requirements lc>r spe 
cial education, and unpaid wages due an 
empU»vi»e bV a $ichcH>l disfricf. 

"Organizational plaintills are more likely 
to loc'us their etlorts on educational con- 
troversies involving policy or rights issues 
than are private liligants. and they tend to 
uSt» class action $uits as vehicles lor the 
adjudication of p*>li*y ii»sues mi>re Ire- 
quently than private litigants *>r sciux*) 
districts. Private organi/^itions Such as the 
American Civil Liberties Union, a legal aid 
organization, a private antibusing group, 
and an association ol pri^perty owners 
w^re plainfilfs in 14 ol the 811 cases de- 
cided bv the appt?llate courts. Eleven Ot 
' these* cases were brc>ught by organi/ations 
since 

Main ol these private organizations are 
publicly funded legal centers Ol advc>caoy 
grcjups fhaf are repeater * plaintills: fhey 
have bc*en in court many times on educa- 
tional rights disputes: they often care 
mc>re about general pi.»licy iSSUeS rafhei 
than the particular dispute.^ and they have 
acquired cc)nsiderable legal experlisev 
These repeater organizations Select in ad^ 
vance plaintills lor cases they want to 
bring in court, and fhey identity the issues 
on w hich iheV are most likely to obtain a 
la\:orable outcome. Tor i».xample they 
must decide whether fhey will challenge 
merely schiX)! assignment policies in de- 
segregation cases or al!H) the curriculum 
offered in sch*K»Usystems. 

These repeater organiziitions bring law- 
Suits onlv when it is apparent that the 
piilitical and administrative authorities 
will not correct a wrong on their own. 
TheV usuaily have the money to pay lOr 
the lengthy preparation i»l evidence that 
must precede the beginning of legal pro- 
ceedings; Thei^eNamtifts can coordinate a 
senes of cases in brder to secure the edu- 

2 ll 



catioruil change they want. They also 
posistss the tactical flexibility ti» seek 
changes in the rules governing education, 
therebv increasing chances lor later suc- 
cess in ciiurt. It may bt»more important lor 
an C)rganiz^tic>n. tor example, that a court 
define the precision c)t a certain medical 
prcKedure as a 'related $er\ice iine 
covered bv a consent decree in special 
education; rather than insure that an indi- 
vidual plaintiff immediately Secures that . 
service. 

tlcarly. the cciurts now must decide 
cases brought by new kinds ot plaintifts. 
I he plaintiffs Often include groups *>l par- 
ents and their children allied w ith battenes 
Oi attornevs from Kith private practice 
and public interest law fimiS- The lawsuit 
is commenced only il these plaintitts are 
convinced that the pc>lifical finie ik*ems 
propitious, and^somefimes only it a sym- 
pathetic judge is assigned tc» the case. Liti- 
gation, therel\>re, becomes a complex 
pcilitical strategy used by grciups to ScH:ure 
educational prelerences. 

The State ai Defendant 

Another measure ol the; court's in- 
cTeaSc»d activity in educatiiin is the tiling Ot 
suits against the State; a plaintitt. in 
eSSc'iue. ust'S the courts to alter state edu 
Cati*%n pilicV or seeks to COtfipel it fo force 
i^hcHii districts to live up to their legal 
obligations. Here. fiH), the grciw ing n>le ot 
l,rw and the courts is evident. tighty-tiVe 
c»t the 247 caSeS tiled against the Calitornia 
Department of Education, the Oiliiornia 
Btferel of Education and the Calitornia 
Superintendent of l*ublic l^sfrucfion were 
filed during the Six year ^xjriod 1%8 1974 
(Sc»e fable 2). An C»qual number were fikHl 
in only two years, 1978T98(). In IW, CaL 
ilVirnia w aS sued only four tinies— ^ an aver 
age of orice even fhri*e months. By ccm- 
frasf . in 498() the sfafe was sued 36 fime^i — 
an average of c>nce ever} \A weeks. This 
w as an increase* cil more than 12(X) piTcent 
in cinlv s lightiv more than a jingle dixade! 
This increased rate assumes even greater 
Significance it the 37 Castas involving the 
reVoiration ol teaching credentials by the 
state of California ari» excluded, leaving 210 
other suits lili*d against the Sti^fe betwcvn 
1%8-1M8(). Three-fourihs of thc>St* cases 
were filed afterT973. And in 1981 the Cal- 
ifornia Bo<ird of Education was a named 
defendant in pending lawsuits 

The subject matter of litigation against 
the state reflects the w ide variety of educa- 
tional concerns that attend the c)fH»r3ition of 
a mixiern state education system. Since 
1978 there has been a rapid growth in the 
number of Liw suits pertaining Uy special 
education. schcH)! pn>gram matters, school 
finance, and Other lonstitutional issues. 
Over two-thirds of all lawsuits against the 
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stdiir lit Calitomiui CohvA'riiiiii^ S^Hxwl I'Ju- 
i:atum h«i\ t; bvyn iik*%i >ihct' 1978^ and mori* 
than halt Ot tht; other i:a**4!s involv ing chJu^ 
Catioruil programs alsi) havt* bi*cn tilt*d 
Since that V car Mori* ihan 8l) piTceni ot all 
.^htx>l tmanci' have hevn lik*d jimte 
1979 and aimost halt i>t thf Other canS 

As the role Of the LOurt$ lfa< 
cxpivulcii; the role ofeiitiCatioft 
l^rofeSSiohats ami lUlntini^triUofS 
neicSSiirilu ha$ Inrfi reilueeit 



i.iiSing COnjititutiOnai quvSiiOn*! htive birn 
liled sinir that vvar, l^i* cOmerns ot the 
courts ill education C^!*ej», therelMre. are 
increasingly likelv io tc»cus on concerns 
that tradtiionaily have het*n Considered 
matters tOr pi.>iicy makers, eduCaiC>rS Or^ 
SChcH>i administrators AS the rule Ot the 
Courts has expanded, iheretore, the role Ot 
education proteSSti>nals and admini«ilra- 
tOrS neCeSsarilv has bet'h reduced. 

fhe typi* 01 piaintill hnnging 5»uii 
against the Stale ot CalitOrt>ia ais«> haS 
ihan^|Vt/tn the past decade The large>t 
»ingie group Ot plainlittS against the Stale 
art! pnvaie litiganis repreS4*nlc*ii by private 
a i tome VS. Thi^ group accounis iOr one- 
third ot the CaSc*S naming the stale aS a 
detrndani, The next brgesi grc»up ol 
t'^^^ ^ 4 pt*rcenti was bruughl bV pub- 
- - ^ndini legal Organii/^liOni» Private 
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legal organi/aiions i\i*re pl.iiniittS in 22 ot 
the caSe^, or 8.9 pt'rcenl, brought againSi 
the Stale ol Calilbmia during l9<>8-198(). 
lliese private organi/^lions included the 
NAACr (3 iaseS); an aSMKialion tor re- 
tarded perSimS (2 CaH*S), the American 
Civil LibirrtieS UniOn^ and an aSSi»rimeni 
01 Other privaii' advOtaCv gft>ups. Lavv^ 
Suits tiled againbi the State Ot Calitornia by 
public organivuitiOnal plaintttts hav e COiv 
"liliiiuiist over 22 percent ol all educalioh 
SuilSuigainst the slate since 1%8. 

AltWuigh the Stale ot Calitornia and or> 
gani/aKonal plainiitlsSuch aS the NAACI* 
have acquired acumen in eiiuCalional liti- 
gallon ; Kn;ani/4iiional plain tit IS have .i 
considerably advantage Over the State in 
i>ne very im^x>rtani way ihev can ijuH >si' 
to purSuirOnly Certain kinds 01 iSsueS 
geni>fam- ihoSe i»duCaiiOnal rights isSueS 
that have bcvn brought in signiticanl 
numK'rs belOre ihi* cc^urts Only reCenilv, 
Thes*' organiAitions draW; up<>n ex^ieri- 
ence derived irom many ^milar suits in 
Other |urisdiciionS. The State s ability 10 
detend ilM'lt is weakeni?d by the siruciural 
division b**ivveen thi^ attorney genefal's 
OHigt and theutfiCe ot the legal CounSt*! tor 
the >iate department ol educ'atiCin. Given 
the complexities ot ^xilicymaking and the 
state S Supervi»i»r> a*Spjn»ibility lOr the 
itmduii ol kxal •Hrhoiil districts, it is also 
easy for pbintill^ to ^>oint ai Some ar^a 
vv here the state has not livi>d up to its legal 
obligations In situations where the Stale 



is obligated to change the behavior Ot loCal 
SChCH'i districts, a Suit may torCe the State 
to take action bc^iore li livis that it vsOuld 
be prudeni to doM>. 

t:nlangling the state aS a dvtendant in 
cduiMliOnal litigation is alSo tactically pru- 
dent tor organizational platntitfs Signifi- 
cant change ot ten can be* beSt achikrvt»d it 
the State, acting as Su^H^rv'iM>r over indi- 
vidual Sc hiKil distil IS, isC>rdm»d by a ctiurt 
to entOrce Certain legal or cOn<kiituiic>nal 
hiidima StJing individual Schoiil disiriclfi 
requires mc>re lime and money than an 
Organizational plaintitf ^ifify ^x>SSeSs and 
raiSi'S the ^X>ssibility thai dittereni COurtS 
will decide the same lundamenlal educa- 
tional questions ditlerently. Making the 
slate enlorCe the laW against local diSiricts 
promises a piaintill the grealeSi pi>ienlwil 
tor etii'Cting widespread reform ^ 

Policy Implication! 

The courts have bivn mafor actors in a 
variety 01 stx^ial p<.>licy issues in I he panX 
general iCrnr in c|ivil rights, in pnlum rt*- 
lorm, in the retomi 01 menlalinMiiuiionji, 
and in enL|^ing aCCesS to the political pro* 
cess, in edarMiOn the courts haVe had jiig* 
n i f iCa n t im pact o n I he su bSia nee 0 1 educa - 
liOnal policy, on the pnxesS ot p4tlii:^'mak- 
ingi and on the politics 01 education > In- 
creased court involvement has eiipanded 
the educaiicmal agenda. Minoritv groupie 
whose inier^is Iradiliunally have bbi*n Ig- 
nored by iHiucational piilicymakm ^ tht? 



handica'pped, and certain racial and ethnic 
itiinorities tor example — have had their 
educational preferences declared legil or 
constitjutional "rights ' that government 
cannot ignore Teacher cvrtitication, voca- 
tional education, attendance, accredita- 
tion and financiai records are t\'pically the 
areas with the highest levels of state con- 
trol around the country. What is signifi- 
cant, about the recent growth in legaliza- 
tion is that the involvement of the courts 
has occurred in areas that are ?f<3l^ tradi- 
tional loci ot state control such as indi- 
vidua! rights-and desegregation. 

An active a)urt role also shapes the^o- 
cess of educational f>olicymaking. Due 
process hearings, compliance reports and 
other legal devices have been used by the 
court to circumscribe the discretion histor- 
icailv pc>ss«*ssed by professionals in edu- 
cation Participatv>ry mechanisms — 
parent advisorv councils and the like — 
have been t'stablished by the courts fb give 
access to the traditionally powerless in 
educ4.tianal policymaking. Courts some- 
times have undertaken prolonged over- 
sight of educational agencies in order to 
insure that educational rights have been 
achieved. This has made them important 
participa nts in policymaking. 

The'^courts and organiiational plaintiffs 
have become significant political actors in 
educational policy Organizational plain- 
tiffs bargain with the defendant state 
agencies and judges over the content of 
remedial plans. Sometimes they assist the 
courts with the implementation of these 
plans. They form alliances with state edu- 
cational bureaucrats and pressure state 
legislators on certain issues. 

The courts help groups to b\ pass the 
political bargaining associated with the 
politics of education in local school dis- 
tricts. Manv minority interest groups will 
gravitate to the judge rather than the local 
school districts in order to acliieve polic\' 
goals. This fornbqf judicial politics also has 
had broader polimal consequences. The 
federal government sometimes has acted 
to satisfv' the demands of minority' group 
members after they have received an ini- 
tial declaratioiV^jf educational rights from 
the courts. 

Yet many educators have complained 
loudly about the involvement of the courts 
in the schools. They claim that this is an 
unwarranted intrusion on their legitimate 
authority and is the result of the natural 
dissatisfaction always voiced by political 
' losers" who have gained a favorable de- 
cision trom the cpurts. In part such com* 
plaints are justified, for there exist some 
fairly predictable problems associated with 
court participation in educational policy- 
making. 

^ ^ the expiansion of the public agenda 



from court iihpetus may result in the over- 
extension of government's responsibility. 
Court declarations of educational rights re- 
quire the state's fiscal resources and politi^ 
jcal commitment to achieve them, a^ well as 
the availablity of a useful educational tech- 
nology. In an era of diminishing fiscal 
revenues for aU* levels of government, 
legislators must make difficult choices 
from among competing claims on the same 
public purse. The existence of legal rights 
declared by courts, without adequate 
funding to actualize those rights, may 
make a mockery of the court's involvement 
in^jiiKation. 

C<>urts are also inclined to give little 
\veigt»t^>^ consideration of program costs 
or prActiCa4ity when participating in educa- 
tional\policvmaking, nor are they likely to 
> competing public policy values. 
\nd constitutional rights are sup- , 
► exist regardless of considerations 
3r practicality. This complicates the 
state educational administrators. 




. kate level makes it difficult to defend the 
legal interests of the state. A legal defense 
- <iot only must take into consideration 
questions of the state's legal duty and re- 
sponsibility. Educational philosophies, 
purposes and programs must also be ap- 
praised inii^t of tlieir local implications. 
If a teachef is fired and the teacher appeals 
J the dismissal to the courts, the task of the 
attorney for the district is relatively sim- 
ple: defend the dismissal. When, by con- 
trast, an attack is made on educational 
practices — for example, the reliance on 
standardized intelligence tests tO identify 
schoolchildren for placement in programs 
for the retarded — the state's task is more 
complex. To win a lawsuit is not enough; a 
position consistent with' the state's gen- 
eral educational policies also must be arti- 
culated. , \ 

This need to link legal tactics to general 
educational goals !s difficult to achieve. 
The educational decisionmaker invof^gd 
in these suits is usuallv a board of educa- 
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who necessarily must take into .account 
these factors. 

What scholars have found fflbe true of 
state agencies generally that they not 
only try to solve existing problems, they 
try to identify new ones — is also true of 
the courts. Once a court has attempted to 
solve an educational problem such as 
handicapped education^ it is perceived by 
citizens as a forum wh^re new grievances 
can be taken, [parents of the handicapfjed 
children in Philadelphia have complained 
to a federal judge about the poor bus ser- 
: vice their children are receiving, even 
^ though bus si^rvice is unrelated to th^ 
original purpose for court oversight of 
^special education in that city. 

Finally, ^purt participation in educa- 
tic^nal policymaking has caused consider- 
able administrative chaos. The court be- 
comes one fnore center of authority in a 
system already subject to overlapping 
sources of authority and rules. Court 
orders take much tinie, expense and labor 
to implement and may result in adminis- 
trative jconfusion and disorder. It is one 
thing for courts to mandate how things 
ought to be. It is quite another for educa- 
tion officials to achieve them in actual, 
practice. All too often judges and the 
plc^tiff attorneys ignore these com- 
plexities. 

Defending ^te Interests 

The participation of the courts at the 
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tion, not an indi vicinal policymaker, but 
<?ven a single individual h^^s^difficulty re- 
conciling the various political, fiscal, edu- 
cational, and other considerations that a 
lawsuit entails. The problem is com- 
pounded when the defendant is the ten- 
member California Board of Education. 
Stances in lawsuits are determined by a 
six-member" majority of the board, and 
members may vote the same way on a 
specific question for different reasons. 
Problems attributable to the instability of 
the board's position are compounded by 
the need of Jhe state to coordinate its posi- 
tion with that of local school boards, who 
also must reconcile competing fiscal, 
political, and educational concerns. Both 
the state board o^ education and local 
boards are composed of laypersons who 
are neither legal experts nor often experi- 
enced educational policymakers. 

School board members^also lack the 
time to involve themselves in tfie details of 
educational lawsuits. Board membeb pay 
little attention to lawsuits that affect edu- 
cational policy until crises arise, problems 
develop, or the state *Qunsei informs the 
board that an issue must be considered. 
When board members are unable to 
articulate legal positions-^ meet these 
crises, as often happens, there is an inevit- 
able result: the lawyers representing the 
state decide on a leg^ position for the state 
quite independentljfof the state board oP 
education. 



The state ^ces a number of other prob- 
leins in defending itself in court. Proposed 
legal positions taken by the board of edu- 
cation usually are di^'ussed and decided 
in executive sessions which are closed to 
the public. Thus, much of the public com- 
ment that helps a lay board take policy 
positions is absent. The state* lx>ard of 
education, as a defendant in a case in 
which a plaintiff raises specific issues, also 
has to be specific in its response to the 
legal aUegatiohs made. It is difficult 
enough to obtain the consensus of state 
board memtiers on a general education 
question; it is more difficult yet when the 
tH)ard must reach a consensus on the 
meaning of certain laws or regulations un- 
der legal attack. As educational policy- 
making is centralized at the state level, 
scrutiny of prior state educational deci- 
sions by "repeater" law firms increases. 
The state becomes the target' of those 
seeking educational change even when it 
may have no position on an issue, since it 
is easier to determine whether a single 
state board of education has violated the 
law than it is to determine whether Cal- 
ifornia's 1043 local school Ijoards have vio- 
lated the law. 

Some corisideration must be given to 
whether some lawsuit^ ought to be de- 
fended at all. In California the attorney 
general automatically assumes that whena 
party sues the state> it must be defended — 
even when the members of the state board 
of education do not wish to make a legal 
defense. The current State Superintendent 
of Public Instruction in California, Wilson 
Riles, has expressed from time to time a 
desire to keep the state's lawyers entirely 
out of some educational disputes. 

The provision of legal services to state 
educational policymakers in California is 
also ineffective. In state government, legal 
responsibilities typically are divided be- 
tween a "house" counsel for the state 
l^rd of education and the state attorney 
general. Positions on legal disputes are 
formulated by the state board of education 
with the assistance of the attorneys em- 
ployed by the state education department 
— in itself^ an occasional source of legal 
conflict. These attorneys assist the state 
lx>ard in analyzing proposed statutes, 
writing regulations, tiedding various legal 
policy questions, and in formulating legal 
strategy. However, when c0l^s are filed, 
the state board of education is represented 
by a deputy attorney general who has not 
participated in formulating the policy un- 
der legal challenge and who only occasion- 
ally handles^education litigation. 

This division of legal responsibility 
causes two difficulties. The deputy 
attorney general assigned to the case is 
IQ expert in educational policy and 



Table 2 
Education Suits 
Against the State of California 
' Have Increased 



Year 


Number of Suits 


1%8 ' 


4 


1%9 , 


6 


1970 


19 


1971 


14 


1972 


24 


1973 


lo 


1974 


13 


1975 


14 


1976 


20 


1977 


16 


1978 


21 


1979 


29 


1980 


36 


Unknown 


13 


TOTAL 


247 



almost never has a detailed grasp of the 
nuances of the policy being litigated. Gen- 
erally, the deputy who handles the case 
does so alpng with literally dozens of other 
pending lawsuits involving noneduca- 
tional issues. No (Wie keeps track of the 
progress of the cases as they move toward 
resolution in the court, either by watching 
trends as they develop or by assessing their 
possible policy impact. Sometimes the 
need for intensive, expert legal counsel is 
strong enough to require that outside 
lawyers be hired \o assist in the state's de- 
fense. Since the board of education meets 
only once a month, decisions on legal 
strategy and tactics must be hurriedly 
made, often vyithout sufficient attention to 
the details of a legal dispute. 

More importantly, the state attorney 
general is a constitutional officer indepen- 
dent of the state l>oard of education. The 
lawyers assigned to attend to the legal 
needs of the state board of education owe 
their adegilmce to the^tomey general, 
not to the state board of education. Thus, 
the attorney general has taken the posi- 
tion that his responsibility to the people of 
the state transcends his allegiance to a par- 
ticular client — even if that client is an im- 
portant state agency. For this rea^n, the 
attorney general's office almost always 
has refused to act as co-counsel with the 
lawyers for the state department of educa- 
tion, insisting that only the attorney gen- 
eral's office has the right tp manage litiga- 
tion in which that office participates. This 
attitude may be appropriate when the 
issues are primarily legal. It is more dif- 



ficult to support when the issues at stake 
have significant educational or political 
consequences. 

Many cases filed against the state are 
not tried but rather are settled by negotia- 
tion and stipulation. For example, the 
famous case of Pennsylvania Absociation of 
Retarded Children v. Commonwealth of Penn- 
sylvania (1971) was instrumental in esta- 
blishing that retarded children have a con- 
stitutional right to an appropriate educa- 
tion. It was settled by a consent decree 
entered by the court after all the parties tp 
the suit negotiated the terms of a settle- 
^ ment, These negotiated settlements in 
educational litigation, while often valu- 
able, place a burdensome responsibility 
on the state defendants because such set- 
tlements often specify what the parties to 
the suit think the law ought to be, and 
they disregard the feasibility of putting 
the settlement into effect- 
Formulating educational policy- by con- 
sent decree causes more problems than 
does formulating educational policy 
through reliance on lawsuits that are set- 
tled by full trial, judgment and sometimes 
appeal. Settlement negotiations are con- 
ducted in private. The public discussion 
and testimony that accompanies the for- 
mulation of educational policy by the state 
legislature or by the state board of educa- 
tion is absent. Not only are the negotia- 
tions on the terms of the consent decree 
kept secret, but also the debate by the state 
board on whether to approve the decree's 
final form usually takes place in closed 
executive session; it is protected by the 
attorney-client privilege. Even the state 
board does not participate in negotiations 
on the terms of the consent decree, which 
are conducted by an attorney. The entire 



Formulating educational policy by 

consent decree causes more 
problems than does formulating 
educational policy through reliance 
on lawsuits that are settled by full 
trial, judgment, and appeal. 



state board of education is thus isolated 
from the bargaining that is supposedly 
taking place on its behalf. The attorney 
conducting such negotiations must in turn 
be well— versed in educational policy. 
This familiarity is difficult to acquire when 
the counsel for the state l>oard and the 
attorney general have different responsi- 
bilities and work in different offices. The 
deputy attorney general working on edu- 
cational litigatfon almost never has a true 
"feel" for the ^i^sitions of the state board 
members. 



Use of consent decrees also prevents ah 
assessment by public officials of the co^ts 
of alternative proposed settlements. Poli- 
tical and social costs must be weighed, as 
well as legdl requirementji *»et. This bal- 
ancing can be accomplished only when 
negotiations are carried out in public, 
when competing political constituencies 
are alerted to the details of proposed set- 
tlements, and when the attorneys work- 
ing on behalf of the interests of the state 
ike made aware of all relevant policy' im- 
plications of a propoiied course o| action. 

The growth in the number of cases chal- 
lenging the education programs of local 
schcKil districts ought to be accompanied 
bv a greater coordination between the 
state and local schiK>l districts in shaping a 
coherent legal strategy. The state's formu- 
lation of its legal position in a controversy 

— what ought to happen ^ should be 
consistent with the SchcH)l district's view 
of w hat impossible. It is rarely consistent at 
tl;iis time. ^ 

Conclusion 

The complaints of school administrators 

— at least in California — are correct. The 
courts now play a role in state educational 
policvmaking and they are now important 
actors in the politics of education. The 
courts have complicatt^ the lives of edu- 
cational administrators by constraining 
school system^ with rules and law-like 
mechanisms that seek to insure greater 

^ equity and accountability. 

The importance of the courts in educa- 
tion may sogn increase. The Reagan Ad- 
ministration's New Federalism upsets 
many of the old patterns of educational 
finance and governance.. The trend 
^toward more detailed federal rules and 
closer federal scrutiny has been reversed 
There is consequently more roorn for dis- 
cretion at the state and local levels as fed- 
eral programs have become fewer in num- 
ber and less rigid in their requirements. 

The efforts to dismantle a federal statu- 
tory and regulatory apparatus that has 



granted rights to particular minority 
groups may lean those groups to go to the 
courts to reesta>Ush their entitlement to 
what they regard as equitable treatment. It 
bears recalling mat, in most instances, 
federal legislative and administrative in- 
tervention on beralf of educational have- 
nots was preced^ by court decisions. 
Those opinions Announced in general 



determination of how tiv^alculate costs and 
benefits would be left to local authorities. 
That provision, if adopted; may effectively 
nullify federal legislative protection. There 
is a further, likely chapter in the story: a 
possible eftort on the. part of the*handi- 
capped to convert the guarantees of the 
Education for All Handicapped Children 
Act and Section 504 into constitutionally- 



The efforts todismanllea federal statu tori/ ami re^idatory ap)p)aratus that 
has granted rights to partieularminority groups may lead those groups to 
^o to the courts to reestablish their entitlement to what they regard ai 

equitable treatment. 



terms that a particular group had a con- 
stitutional entitlement that the political 
process had ignored, thus giving the 
limited-English-speaking and women's 
groups new clout with the Congress. Only 
then did the legislation expand on the 
court-created entitlement, turning them 
into federal programs. If this legislation is 
repealed or weakened substantially, a re- 
turn to the judiciary is at least possible. 
Diminishing the authority of federal 
judges over education issues — as has been 
seriously proposed with respect to de- 
segregation — would affect this scenario. 
Such a policy course would presumably 
lead advocates to rely more on state rather 
than federal courts to vindicate their 
claims. > 

Treatment of the handicapped provides 
an apt illustration. In March 1982, the ad- 
ministration proposed major changes in 
the law guaranteeing the right of the 
handicapped to an appropriate educij^tjon: 
the impact would be to diminish federal 
support for that right. In April 1982, the 
Office of Management and Budget urged 
that Section 504 of the Rehabilitation Act, 
which also applies to the education of the 
handicapped, be rewritten. Under the pro- 
posed law, only if the benefits of providing 
aid to the handicapped exceeded the costs 
would local agencies have to act, and the 



backed assurances. How the courts might 
be anticipated to react and with what itrvr^A^ 
pact on the policy goals of the New Fetfier- 
alism is uncertain. 

Another possible unanticipated effect of 
deregulation at the federal level is in- 
creased regulation on the part Of some 
states, to pick up the "slack" left by the 
withdrawal of a federal pre^ience. While at 
one time Washington's efforts en- 
countered substantial resistance among 
manv states, a more flexible attitude on. 
the part of the Department of Education, 
coupled with growing appreciation by 
states and localities for the concerns 
Washingtbn has espoCT^Hj^ has produced 
a surprising degree of con^i*nsus. More- 
over, state education agencies Nave vastly 
expanded the scope Of their aVithonty, 
partly because states, not localities, now 
contribute the largest share of the educa- 
tion dollar, and partly in response to fed- 
eral initiatives. State agencies may well 
expand the scope of their activities — at 
the expense of local initiative. The form of 
that initiative will be shaped by the courts, 
which, as we have seen have played a 
cntical role in educational policy in the last 
two decades. The complaints of siate 
school officials may become louder irj^the 
decade to come. ■ 




Additional copies of this Policy Perspective 
may be obtained by writing to IPC, School of 
Education, CERAS Building, StanfortilUni- 
versity, Stanford, CA 94505-1691. 
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